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EDITORIAL NOTES. 


Attorney General Grey has submitted an opinion to Governor Voor- 
hees that the acts of the last legislature increasing the salaries of Adjutant 
General Stryker, Quartermaster General Donnelly and State Road Com- 
missioner Henry |. Budd, which acts are Chapters 155 and 180, are un- 
constitutional. In his opinion the Attorney General says: “The reasons 
which impel me to this conclusion are so clearly and succinctly stated by 
the late Chief Justice Beasley, in the case of the State v. Kelsey, 15 
Vroom, page 1, that | quote his language: ‘As this is a statute affecting 
the emoluments of a state official, whose functions are co-extensive with 
the territorial limits of the state, I think it is plain that it is neither a pri- 
vate nor a local law, but I am equally clear that it is a special law, so far 
as it affects the interests of this defendant. No one can doubt the pur- 
pose of this constitutional prohibition. The design was, first, to protect 
the individual officer against legislative intimidation or oppression; and, 
second, to guard the legislature against the gainful schemes of officials. 
It is argued that the prohibition cannot be intended to apply to an officer 
who stands single, without an associate or co-ordinate, inasmuch as in 
such an instance a classification is not possible, and therefore the legisla- 
ture cannot execute its purpose by means of a general law. But, admit- 
ting both this premise and conclusion, the result would be that many of 
the most important officers of the state would be beyond the pale of either 
the protection or the restraint of this constitutional provision. It. would 
neither protect nor restrain the attorney general, the treasurer, the secre- 
tary of state, the comptroller and other officers of high grade, and yet 
these are the agents of the government to whom no one can deny the 
provision should be pre-eminently applicable. Such a construction put 
upon this amendatory clause would, indeed, leave it in existence, but the 
reason for its existence would be difficult to discover. But I do not admit 
either the above premise or conclusion deduced from it, for it seems to 
me there is no insurmountable obstacle in the way of classifying these 
several offices for every legitimate legislative purpose, and that if they. 
cannot be classified the prohibition against raising or lowering their sal- 
aries by special enactment is too distinct to be overridden by construction. 
The court cannot yield to an interpretation which, for most practical pur- 
poses, puts the clause in question out of existence.’ An opinion: was 
asked by the present Governor, who was then the chairman of the Senate 
select committee of investigation, from the former Attorney General, Mr. 
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Stockton, in May, 1895. In this opinion Mr. Stockton reached the same 
conclusion hereinabove expressed, relying upon the case of State v. 
Kelsey, and the opinion of Mr. Justice Magie in the case of Skinner v. 
Bogart, collector, in which views similar to those entertained by the Chief 
Justice were expressed.” 





The Attorney General is doubtless correct. It has long been the 
settled policy of this state, not to increase the salaries of officials during 
their term of office, and the law is proper in every respect. In the case of 
Adjutant General Stryker, however, there were the best of reasons why 
his salary should have been increased. It has always been ridiculously 
small, and since the recent war with Spain burdens have been put upon 
his office and upon him never contemplated when the salary attaching to 
his position was fixed. 





Some members of the Bar of Hudson county have made a public 
attack upon the conduct of the office of the Court of Chancery. Some of 
the newspapers of the state, in their zeal to make political capital out of 
the charges, have written up the matter as if Clerk in Chancery Thomp- 
son personally overlooked every decree and approved every paper that 
was sent out from his office. But, of course, every lawyer knows that 
the real legal mind in the office, and the one primarily responsible for its 
official proceedings, is Colonel S. M. Dickinson, the well-known Chancerv 
reporter, a man perfectly competent and wholly reliable in whatever he 
undertakes to do. No state office anywhere was ever better equipped 
with a first-class controlling mind than is the Chancery office under the 
management of Colonel Dickinson. At least if this is not the case, then 
universal judgment of him is incorrect. Whether any of his subordinates 
have ever tampered with the records, even to the extent of once reducing 
a counsel’s fee, we would not undertake to say. This is a matter which 
may be readily proven or disproven. We observe that Colonel Dickin- 
son has been interviewed on the situation and this is what he says: “The 
errors complained of are the errors of solicitors who are careless in pre- 
paring their papers, and are not the errors of the clerk’s office. The 
clerk’s office is not supposed to correct the papers of incompetent 
solicitors. If in each order in a foreclosure case we were to go through 
the papers in the case and compare them with the decree as sent in by 
the solicitor to see that each claimant was included, we would require 
about forty additional clerks in the office. The solicitors drawing the 
decree are expected to draw it properly, in accordance with the rules of 
practice which govern the court. Where a solicitor does not care to 
draw his decree or does not understand how to draw it, it is drawn in this 
office. All such decrees are sure to be right. In such cases the clerk’s 
office is paid the fee for drawing the document instead of the lawyers 
getting it. The fee is thirty cents a folio.” 

And the following is what Clerk in Chancery Thompson has given 
to the press: “Thousands of cases pass through the office and I never 
become personally familiar with them unless they are especially brought 
to my attention. The docket clerk, Mr. Lafetra, and Colonel Dickinson 
are responsible for the papers. They are familiar with the details of the 
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work. I will say, however, that very few errors are made by the clerical 
force of this office. With three hundred or more papers a day passing 
through the hands of the clerks, | do not believe that the errors made 
will average two a week, and those are usually in the misspelling of names 
which are written illegibly by the lawyers or in the leaving out of a date. 
Really serious errors do not occur more than two or three times a year, 
which is somewhat remarkable considering the vast amount of detail 
work that has to be done. Every person is liable to error, and our clerks 
are no exception, but I think that if investigation is made it will be found 
that they make but few mistakes. They are all trained experts in their 
particular branches of the work and know the business thoroughly.” 


Governor Voorhees sailed for Europe on May 16th and expects to 
return in about six weeks. He has gone chiefly for the benefit of the sea 
voyage, in company with Mr. Frank Bergen, of Elizabeth, who recently 
declined to accept the nomination of Chief Justice of Porto Rico. That 
nomination, by the way, was one in everywise creditable to the astuteness 
of President McKinley and to the recipient of it. Mr. Bergen does not 
always make a great noise, but he is a marvel in his way, and a strong 
man in anything he takes up, particularly if the matter is one smacking of 
reform. He would certainly have made such a judge in Porto Rico as 
would have put the beauties of American practice at a premium and the 
miserable subterfuges, delays and tyrannies of the Spanish practice at a 
discount. But his wife thought more of the health of herself and children 
than of the honor and was unwilling to accompany him to a land where 
the climate is enervating, if not precarious; and, therefore, he is not now 
on his way to Porto Rico, but in Europe. The Acting Governor during 
the absence of Governor Voorhees, is Senator William M. Johnson, of 
Bergen, the President of the State Senate. Senator Johnson’s recognized 
ability, splendid character and great good sense have made him not only a 
popular man, but one perfectly safe to hold such a position. 





It is Justice Fort of the Supreme court. This rhymes well, but 
there will doubtless be other euphonies between the office and its holder 
during his incumbency. Mr. Justice Fort was born at Pemberton, in 
Burlington county, March 20, 1852; studied with Chief Justice Paxton, 
of Pennsylvania, and with Mr. Ewan Merritt, of Mount Holly; graduated 
from the Albany Law School, and was admitted to the New Jersey Bar in 
1873. He was Judge of the First District court in Newark from 1878 to 
L886. In December, 1896, Governor Griggs appointed him Law Judge in 
Essex to succeed Judge Andrew Kirkpatrick, who had resigned to take a 
Federal judgeship, and last winter Governor Voorhees reappointed him. 
In the Republican National Convention, in 1896, Judge Fort made the 
nominating speech for Garret A. Hobart, and his energetic work among 
the delegates contributed greatly to the nomination. He did effective 
campaign work for John W. Griggs for Governor in 1895. He is Presi- 
dent of the East Orange National Bank, a director in the Manufacturers’ 
Bank and Security Savings Bank, of Newark, and succeeded John W. 
Griggs as counsel for the Lackawanna Railroad Company. He is a 
member of the various clubs in Orange and Newark, and of the Lake 
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Hopatcong Club. He resides at No. 51 Arlington avenue, East Orange, 
where he has a wife and three children. Mr. Justice Fort has been 
assigned to the circuits vacated by Chancellor Magie, namely, in the 
counties of Morris, Somerset and Sussex, and it is needless to predict that 
he will bring to the Bench of the Supreme and Circuit courts those quali- 
ties of patience, application, courtesy and thoroughness which have made 
him popular in the Essex courts. 





“Holmes v. Walton: The New Jersey Precedent,” is the title of a 
pamphlet lately printed as No. 8 of the “Rutgers College Publications.” 
It is a reprint of an article in the “American Historical Review” for 
April, 1899, by Austin Scott, President of Rutgers College, and the sub- 
stance of it was prepared by him about sixteen years ago. It was first 
read before a private literary club, “The Fortnightly,” in Newark in 1883. 
Holmes v. Walton is the case referred to by Chief Justice Kirkpatrick in 
State v. Parkhurst, 4 Halsted 444 (1804), as an early judicial decision in 
New Jersey that the courts have “power to control the operation of an 
act of the legislature merely upon the principle of its being contrary to 
the constitution.” The Chief Justice said that this was “not only a judicial 
decision, but a decision recognized and acquiesced in by the legislative 
body of the state.” Doctor Scott took the pains to search for and find 
the record of the case in which this decision was made. He found that it 
came before the Supreme court in 1779 upon certiorari to a judgment 
rendered by a justice of the peace and a jury of six men under the laws 
providing for the seizure of goods brought from within the British lines. 
One of the reasons filed for reversing the judgment was “that the jury 
who tried the said plaint before the said justice consisted of six men only, 
contrary to the constitution of New Jersey.” Patriotic public opinion 
was strongly in favor of sustaining the law, but the judges reserved “their 
decision for two terms and then gave their opinions seriatim, and it was 
ordered that the judgment be reversed” (Minutes of Supreme court, 
p. 343, September 7, 1780). The opinions of Chief Justice Brearley and 
the other judges, if any were written, cannot be found, but Doctor Scott 
produces unquestionable proof from contemporaneous discussions of the 
case and from the act of the legislature, passed December 22, 1780 (Wil- 
son’s Laws, Appendix 16), that the decision was a distinct declaration of 
the power and duty of the court to declare an act of the legislature of no 
effect so far as it was contrary to the constitution. Doctor Scott calls 
attention to the fact, not generally known, that this was the first decision 
in which this declaration was made. The decision in Trevett v. Weeden, 
in Rhode Island, was.not made until 1786 and the case of Bayard v. 
Singleton, in North Carolina, was decided in 1787. 

The question how the superiority of the constitution over the laws 
was to be maintained was discussed in the convention which framed the 
Constitution of the United States in 1787, and the “New Jersey plan” 
presented by Judge Brearley, Governor Livingston and William Paterson, 
contained the provision that the acts of Congress and the treaties made 
under the authority of the United States should be the supreme law of 
the respective states, and that the judiciary of the several states should 
be bound thereby in their decisions, and, so, as Doctor Scott says, “the 
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honor of a formal recognition and proposal of the principle of judicial 
nullification of unconstitutional law in our federal system must be ascribed 
to the authors of the ‘Jersey plan.’ ” 

It is an interesting fact that the first judicial decision in which the 
above principle was recognized was one which maintained against popular 
clamor the inviolability of the right of trial by jury, and it may be inter- 
esting to note that in a recent decision of the Supreme court of the United 
States it was held that a trial before a justice of the peace and a jury, 
even though of twelve men, is not the “trial by jury” referred to in the 
constitution. The court said: “The trial by jury when the constitution 
was adopted, and for generations before that time, had been, here and in 
England, the trial of an issue of fact by twelve men under the direction 
and superintendence of the ‘court’ with power in the court to set aside 
the verdict, and that justices of the peace did not have this direction nor 
exercise this power and that when a jury of any kind was provided for 
in cases before a justice of the peace it was done in one of two ways: 
either by allowing an appeal before a court and jury or by providing for 
a trial by a jury of six before a justice of the peace, as in New York and 
New Jersey.” The Supreme court is speaking of the practice before 
the Declaration of Independence, but it does not seem to have been 
aware of the statute of 1780 providing in certain cases for a jury of twelve 
men in a trial before a justice or that this statute was passed in conse- 
quence of the decision in Holmes v. Walton and for the express purpose 
of avoiding the effect of the declaration of the court that a trial before a 
justice and a jury of six men was not a trial by jury. The inference 
would seem to be clear that in New Jersey, at least, a trial before a justice 
of the peace and a jury of twelve men was regarded as a trial by jury 
several years before the adoption of the Constitution of the United States. 
The case in the Supreme court is Capital Traction Co. v. Hof, 174 U. 5S. 
1, April 11, 1889. The court referred to Wanser v. Atkinson, 14 Vr. 571. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY BAR. 


(Twenty-fourth Article). 
CHANCELLOR ALEXANDER T. McGILw. 

At this time, so recently after the death of Chancellor McGill, it is a 
difficult task to prepare a paper upon his life and character, for the reason 
that words spoken or written immediately after death are likely to be 
eulogy instead of history. A sufficient time must elapse after death before 
a man’s life crystallizes and forms into permanent character; anda 
paper of this nature, to be of any value, must be history, founded upon 
fact, void of fiction, and so penned that the reader can see the character 
in question as a living reality before him. 

The chronology of the subject of our sketch runs as follows: He was 
born at Allegheny City, Pa., October 20, 1843. Graduated at College of 
New Jersey (now Princeton University) in June, 1864. He graduated 
from Columbia Law School, in New York, in 1866, and finished his-law 
studies with the late Judge Edward W. Scudder, of Trenton, N. J. Ad- 
mitted to the Bar at November term, 1867, and as counsellor at November 
term, 1870, he settled in Jersey City in 1868, becoming the assistant of the 
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late Attorney General Robert Giichrist and his partner in 1871. His part- 
nership ended in August, 1876. He then opened an office for himself and 
practiced alone until March 14, 1878, when he formed a partnership with 
Mr. Isaac S. Taylor, which lasted until he was appointed Chancellor, May 
1, 1887. He was a member of the House of Assembly in 1874 and 1875. 
He was appointed Prosecutor of the Pleas of Hudson county, April 1, 
1878, by Governor George B. McClellan, and held that office until April 
1, 1883, when he was appointed Law Judge of the Court of Common 
Pleas of Hudson county, which judgeship he held until he was appointed 
Chancellor, May 1, 1887. 

He married on June 10, 1875, Miss Caroline Stockton Olmsted, 
daughter of George T. Olmsted, of Princeton, N. J. His wife’s mother 
was Hannah Field (who was a daughter of a daughter of Richard Stock- 
ton, one of the signers of the Declaration of Independence, July 4, 1776), 
The College of New Jersey conferred upon him the honorary degree of 
LL. D. He ran for Governor on the Democratic ticket in 1895, and was 
defeated. He was not a candidate for this office. In the fall of 1894 
there was a political revolution in the state. The Republican party car- 
ried the House of Assembly by a plurality of 48,283 votes. The election 
resulted in the election of fifty-four Republicans and six Democrats to 
the House, and the Senate of 1895 stood sixteen Republicans and five 
Democrats. Each of the Congressional districts returned a Republican 
member of Congress. The Democratic party saw that in order to rally 
their voters they must nominate their strongest man for Governor. That 
person was Chancellor McGill. He allowed his name to head the ticket, 
and thus became a martyr to his party. 

He died at his home in Jersey City, on April 21, 1900, aged fifty-six 
years, six months and one day. 

Mr. McGill’s father was Alexander T. McGill, D. D., LL. D., and 
the maiden name of his mother was Eleanor Achison McCulloch. At the 
time of his birth his father was a Professor of the Western Theological 
Seminary, located at Allegheny City, Pa., who moved to Princeton, N. 
J., in 1854, having been elected a Professor in Princeton Theological 
Seminary, which position he held until he died, in 1889. 

Mr. McGill never had any children. His wife survives him. Mr. 
McGill was descended from Scotch-Irish stock, and his character partook 
of the elements of these two races of men. Scotchmen in theology and 
learning may well be embraced among the foundation builders of the 
world. A true Scotchman in the spheres above indicated lays a founda- 
tion stone so solid and broad that a great structure can be reared upon 
the same, and the State of New Jersey is largely indebted to the Scotch 
race for many of its most eminent men; and Witherspoon, McCosh and 
others may well be ranked among the state’s foundation builders. 

Chancellor McGill’s characteristics may be summed up in a few 
words. He had the modesty, retirement and gentleness of the most 
polished and refined woman; and on the other hand he had the courage 
and bravery of a Napoleon. These two extremes met in this man and he 
had perfect control over them both. His place in life was not that of the 
babbling brook, the swift rush of waters and the noisy cataract; but par- 
took of the placid complacency of the smooth, still waters, running deep 
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and not making even a ripple in their onward course to the sea. He 
cared nothing for the shouts of the multitudes; he did not count fame; 
had no manifest outward ambition, thirsting for place and power; but, on 
the other hand, the nature of his being was modest retirement, diligent 
industry, performing each day’s task as it came to him with the full 
faculty of all his powers, and with a consciousness of duty done and well 
performed. 

I knew nothing of him until he settled in Jersey City and became a 
member of the Hudson County Bar. I almost immediately after he came 
here formed his acquaintance, which ripened into close, warm friendship 
and which lasted until the close of his life. I give from his own lips the 
reason why he settled in Jersey City. While he was in college, he was 
fond of angling. A gentleman by the name of Mr. VanDyke Cruser 
had retired from business and was living at Rocky Hill. He spent much 
of his time in fishing in the Millstone River. On Saturdays Mr. McGill 
would join him as often as he could. On one of these occasions the 
question came up between them as to what McGill intended to do after 
he left college. Mr. McGill informed Mr. Cruser that he intended to be 
a lawyer. Mr. Cruser then said: “If you intend to be a lawyer, you 
must go to Jersey City and practice,” for he knew a young lawyer who 
had gone to Jersey City and “shot up like a rocket; so Jersey City is the 
place for you.” 

It was Mr. VanDyke Cruser who fired the imagination of this student 
in old Nassau Hall, the lone fisherman on the banks of the Millstone who 
directed his footsteps to Jersey City; and once here, he achieved more 
fame and renown that even Mr. Cruser could have foreseen in comparison 
with the young lawyer which had shot up before him. 

The next step in this man’s history was the formation of a partner- 
ship with the late Attorney General Gilchrist shortly after he settled here. 
This step finally seitled his whole after career. Mr. Gilchrist was a great 
student; he had the largest and best private law library in the state. He 
prepared his causes for argument in the courts with a diligence which no 
one excelled. He mastered every detail of fact; he exhausted the law 
upon the subject by examining every text book and report that bore upon 
that subject. He ransacked all the reports of all the states of the Union, 
and of the English courts as well. It was in this pool of industry that 
young McGill was plunged, and there he was obliged to sink or swim, 
for Mr. Gilchrist would not be satisfied until the last foundation stone 
was found, and all diligent search had been exhausted. How he stood 
the ordeal his future life has told us. 

Mr. McGill once related to me one of these occasions. After the 
office had been closed for the day, Mr. Gilchrist invited Mr. McGill to 
meet him in his library at his house after supper to take up a case. The 
meeting took place as appointed. The case was taken up and diligently 
pursued, without rest or intermission, until four o’clock the next morning, 
when they were utterly tired and worn out, and Mr. Gilchrist aroused a 
servant to bring them some coffee and refreshments. It was in such a 
law school as this that Mr. McGill got his training, and thus laid the 
foundation which finally made him Chancellor, ss 
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He was with Mr. Gilchrist about eight years, and until 1876, when 
he retired from the firm. During this period he was for two years counsel 
for the City of Bayonne. Also during the partnership he held his first 
political position. He was elected to the House of Assembly from the 
first district of Jersey City in November, 1873, and took his seat in the 
House in January, 1874. -I was in attendance on the House that winter 
as counsel for the Board of Chosen Freeholders of Hudson county, for 
the purpose of repealing some obnoxious legislation and for procuring 
much-needed legislation for the county. Mr. McGill in that House took 
the role of a learner; nothing else could have been expected from a man 
of his composition. He was only thirty-one years of age; never a leader 
of men, he could not have been expected at that early age of his life to 
make some fatal mistake by pushing himself unduly forward; and he did 
not. He was always in his seat, kept a strict watch upon the work of 
the House and made his influence felt by his quiet and dignified demeanor. 
He was also a member of the House in 1875. At that time I was not 
in Trenton, and cannot speak of him. I can only say that his tastes were 
not political, but ran in the direction of study and legal work, and when 
he retired from the Assembly he took up again the work of the law. I 
never knew him to be engaged in but one controversy, and that was in 
the House of Assembly in 1875. The controversy was over a bill to create 
a Catholic protectory and caused much excitement in the state. It finally 
turned into a purely political question, the Democrats favoring the pro- 
tectory and the Republicans denouncing it. In the House Mr. McGill 
voted with his party for the bill. His friends commended him for his 
action, as going to show that he had a broad mind, not given to narrow 
sectarian prejudices. He was a Presbyterian and came of a long line of 
Presbyterians. His father in his day and generation was a divine of 
erudition and note, an eloquent preacher and a theological teacher of fame. 

On April 1, 1878, Governor George B. McClellan appointed him 
Prosecutor of the Pleas of the County of Hudson, which office he held 
for a full term of five years. During this period the most important crim- 
inal case in which he was engaged was the celebrated murder trial of the 
State v. Smith and Bennett, and he had associated with him in that case 
the then Attorney General John P. Stockton. The cause was a long 
time in our courts. On the first trial the defendants were convicted. 
This verdict was set aside by the Court of Errors and, on the second trial, 
the defendants were acquitted. I do not now remember any other great 
criminal trial in Hudson county during his term of office, and the work 
was the daily routine of work which constantly goes on in that court. It 
is only to be said that he did his work faithfully and well and to the satis- 
faction of everyone in the county. 

On April 1, 1883, he was appointed the fourth Law Judge of Hudson 
county in the Court of Common Pleas by Governor George C. Ludlow, 
he having been succeeded in that office by the Hon. Bennington F. Ran- 
dolph, Hon. William T. Hoffman and the Hon. Abram Q. Garretson. He 
held the law judgeship for about four years, when he resigned to accept 
the appointment of Chancellor tendered to him by the late Governor 
Robert S. Green, which office he held until the time of his death, he 
having been reappointed by Governor George T. Werts in 1894. 
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In the Court of Common Pleas and General Quarter Sessions of the 
Peace his duty was mainly that of trying criminals. He also held the 
Orphans’ court, but in that court all the causes are decided orally, as a 
rule, and written opinions are not prepared and published. It will be 
seen that the work of the court was local and uneventful to bring forth 
judicial learning to be known of men. 

In the spring of 1887 the second official term of Chancellor Theodore 
Runyon expired. He was a candidate for reappointment and nearly the 
entire Bar of the state had petitioned Governor Green to reappoint him. 
Chancellor Runyon had only one formidable opponent and that was the 
late Attorney General Robert Gilchrist. Mr.-McGill once said to me: “I 
went down to Trenton to see Governor Green and urge the appointment 
of my late partner, Mr Gilchrist, for the office of Chancellor. While there 
Governor Green said to me that he had decided to put some young blood 
into the Chancery court, and that he had my name under advisement. 
That he intended to see if there was any serious objection to my con- 
firmation by the Senate. I said to the Governor, “You are jesting and not 
serious in your remarks,’ to which the Governor replied that ‘I have your 
appointment under serious consideration.’ ” 

Judge Jonathan Dixon in his eulogy on the Chancellor, delivered 
before the State Bar Association, at the Court House in Hudson county, 
in part said: “In opening what I have to say, I may be pardoned for 
relating an incident told me by Attorney General Stockton in regard to 
the appointment of Chancellor McGill to the office in which he rendered 
his final service to the state. When Governor Green had determined 
not to reappoint Chancellor Runyon, and was considering the merits of 
others, the name of Judge McGill came up for discussion, but it was 
put aside because he was thought too young for so responsible a station. 
Not knowing that he himself had been mentioned, Judge McGill earnestly 
desired the appointment of a prominent member of the Bar with whom 
he had been professionally associated, and in advocacy of his deserts, 
the Judge called on the Attorney General. During the interview the 
Attorney General noticed that Judge McGill’s hair was sprinkled with 
gray, and then bethought himself that it was McGill’s comparative age, 
not his actual age, which had led the Governor to give up the idea of 
making him Chancellor. Soon afterwards a conference between the 
Governor and Attorney General resulted in the nomination of Chancellor 
Runyon’s successor.” 

Mr. Isaac S. Taylor, at the Hudson County Bar meeting, held at the 
City Hall in Jersey City, to take action upon the death of Chancellor 
McGill on the subject of his appointment, said: “When, in March, 1887, 
Governor Green tendered him the Chancellorship, Judge McGill’s modesty 
and distrust of his own powers were exhibited in a most marked degree 
to his then partner, Mr. Taylor. On the morning after the Governor 
had, at a dinner at the Governor’s home, made the offer, Judge McGill 
called Mr. Taylor into hisown room and told him of the unexpected honor, 
‘but,’ he said, ‘Taylor, I must decline; I can’t think of succeeding Runyon, 
whose ability is so great and who is so acceptable to the Bar that petitions 
for his reappointment are coming in from all over the state, and I can’t 
presume to take place over Vice Chancellor VanFleet. Then, too, I 
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would have to preside in the Court of Errors over Beasley and Depue and 
VanSyckel, and my own preceptor, Judge Scudder. No! I can’t do it! 
Much as I appreciate the Governor’s kindness and confidence, | am going 
to stay here with you.’ 

“No argument to the contrary seemed to have any effect upon him 
and he went again to the Governor with the expressed determination to 
decline, but when he returned he told of the Governor’s overruling him by 
simply saying: ‘McGill, your name goes to the Senate on Monday;’ and 
it did, and the confirmation followed.” 

The appointment of Mr. McGill as Chancellor came as a great sur- 
prise to the Bar and the people of the state; not upon account of his 
youth, for he was then forty-four years of age and in the full vigor of his 
manhood. The surprise came because he had not publicly developed the 
qualities which would fit a man for this high office. As we look at his 
record we find that he had not made any great forensic efforts; he had 
not prepared judicial opinions for the press; he had not been a political 
orator upon the stump. In his walk and conversation in life his work 
had been local and with little publicity. He had no opportunity of becom- 
ing famous as an advocate at the Bar, his connection with Mr. Gilchrist 
did not permit it. He only practiced for two years on his own account, 
and there was not sufficient time to gather important causes and prepare 
them for trial before he took the prosecutor’s office, and after that the 
office of Judge of the Court of Common Pleas. 

I remember that I saw him immediately after his appointment as 
Chancellor, when he was about to enter upon his new and untried field. 
I gave him encouragement by saying that he had at his command that 
great equity lawyer, Vice Chancellor VanFleet. Mr. McGill answered 
that it was reported “that he is about to resign and take up railroad work.” 
[ said that I did not believe it, as vice chancellors never resigned. We 
have only one instance, and that was Vice Chancellor Dodd, who resigned 
to become the President of a great Life Insurance Company. 

Mr. McGill said that his acquaintance with Vice Chancellor VanF leet 
was limited, as they had been at work in different fields. I assured him 
that their relations would be of the most cordial nature. I was gratified 
to hear the Chancellor say, at the time of Vice Chancellor VanFleet’s 
death, “that the state had met with a great loss, but he personally had 
met with a greater one. Our relations had become so close and intimate 
that I have a will executed naming him as one of my executors.” 

Mr. McGill’s life work had fitted him for his new office. He came to 
it with industry, high scholarship, a classical mind, wide and broad rea- 
soning powers; with patience fortified with courage, with kindness of 
heart towards the suitors in his court which knew no bounds; with a 
determination to know nothing but the right, and to search and find it 
out, and to perform his duty to his fellowmen and the state. 

Let us look for a moment at the magnitude of the work he under- 
took to perform. It is known that, owing to our liberal corporation 
laws, the people of the United States and abroad come here to be incor- 
porated. These corporations, while they have enriched the state treasury 
with large fees, have flooded the Court of Chancery with work. His term 
also covered seven years of the greatest financial depression that the 
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country has ever known. This brought a vast amount of work to the 
court. If we look for a few moments to the details of this work, we will 
realize its vastness. The Chancellor commenced with two vice chan- 
cellors and ended with five. He personally took supervision of all their 
work. He was the Chancellor and knew all the time all that was going 
on in his court in every part of the state. One of the things which he 
established was frequent conferences of the whole court, which were 
held almost weekly, when he assembled all the vice chancellors at his 
chambers and the work of the court was fully discussed, and all doubtful 
and difficult questions of law were submitted to the full court. He pre- 
sided over the Court of Errors and Appeals. The sittings of that court, 
with special meetings for conference, would take up nearly three months 
of each year. He was also a member of the Court of Pardons, which 
takes up muchtime. He also made it a point to examine the testimony in 
unlitigated divorce cases to see that no improper divorces were granted. 
The divorce causes amounted to about three hundred, about one cause to 
be examined each working day. 

When he was sick he said, in an interview to a reporter: “I keep 
steadily at work signing orders and decrees, as the work of the office 
requires about twenty-five thousand signatures from me in a year.” 
When we bring this down to day’s work, we find that it is eighty papers 
to be handled, unfolded and signed and folded again each day. 

His work as it appears in the published reports down to the close of 
1898 is as follows: In the Court of Chancery he published one hundred 
and sixty-seven opinions; in the Prerogative court, seventy-two, and in 
the Court of Errors and Appeals, forty-eight—in all, two hundred and 
eighty-seven opinions. To these may be added a few in 1899. From his 
opinions eighty-two appeals were taken. Of this number there were 
sixty affrmances and twenty-two reversals. 

An examination of his opinions will show clearness of perception, 
concise and accurate statement of facts and rules of law applied to the 
facts with great correctness. He had a logical mind; his opinions are 
logical and learned. Where it was necessary, he fortified his opinions 
with elaborate citations of cases, but, as a rule, his opinions are not over- 
weighty with citations, going to show that he did not rely upon reported 
causes, but rather upon fundamental principles. 

I find that some of his opinions are very elaborate and long. Take, 
for instance, the insolvent saving bank case in Jersey City, where the 
directors of the Mechanics’ and Laborers’ Saving Bank were sought to 
be held for the deposits of the bank, because they had not faithfully per- 
formed their duties. The case is that of Williams v. McKay, reported in 
1 Dickinson’s Chancery R., page 25. The opinion in that case covers 
forty-eight pages in the report. 

Another case where he displayed great research and much learning 
was the case of Stockton, Attorney General, v. The Central Railroad of 
New Jersey, and reported in 5 Dickinson’s R., page 52. This cause is 
known as the coal combine, where there was a combination to fix and 
maintain the price of anthracite coal. The Chancellor decreed against 
the combination and declared it void. 
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Another important cause arose in the Prerogative court, reported in 
the Gordon will cause, 5 Dickinson’s Reports, page 397. In this cause a 
will, which was declared to be spurious, with Mr. Gordon’s name forged, 
was the question involved. This will had been admitted to probate, but 
the probate was revoked and the will declared void. 

Another important cause was that of the will of the late Job Male. In 
this will a large public library was to be founded in the City of Plainfield. 
The testator lost his powers at the moment the will was about to be exe- 
cuted. The contest was to sustain the will, either as a written will or a non- 
cupative will. Much learning is displayed by the Chancellor in this opin- 
ion. The will was not sustained. 

I have mentioned the above four causes, as they are the most con- 
spicuous that now come to my mind. If the student desires to inquire 
into the strength and broadness of the Chancellor’s legal mind, let him ex- 
amine these causes. 

I find, as I knew was the fact, that the great mass of causes in the 
court were referred to the vice chancellors, and only the great causes 
retained to be heard by the Chancellor. Inthe administration of his great 
office, and in his desire to do the fullest justice to the state, he heard 
more causes than he was able to decide, and a few causes remained in 
his hands undecided at the time of his death, mainly owing to his declining 
health and physical inability to decide them. I have inquired of the 
reporter of the court in relation to these undecided causes, who informed 
me that they were but few. When we take into consideration the great 
volume of work to be done in the court, which he performed, I think in 
estimating his work, the undecided causes were so insignificant in number 
as not to cut any figure at all. 

The Chancellor had but little time to devote to society. He took 
his exercise on horseback. He and his friend, Judge Otto Crouse, were 
very conspicuous on the Hudson Boulevard, mounted on their steppers, 
taking their accustomed airings. If one wished to see them, he must rise 
with the dawn, for it was the fresh morning air which they sought; it 
was the quiet stillness of the early hour which they enjoyed, before 
humanity stirred, and while the robins ruled and reveled in nature. 

In forming a true estimate of this man’s character, I do not know of 
any better channel to convey this information than to utilize a portion of 
the eulogies passed upon him by two of his most close and intimate 
friends at the Hudson Bar, who knew him best. Judge John A. Blair, 
at the Hudson County Bar meeting, assembled to take action upon the 
Chancellor’s death, said: “The announcement so recently made of the 
death of Chancellor McGill has everywhere awakened the sincerest sor- 
row, and we meet at this hour in the deep shadow of that event to pay 
out heartfelt tribute to his memory. 

“Tt is eminently fitting that we, the representatives of the Bar of 
Hudson county, which he has adorned and exalted; we, among whom his 
professional life was spent and his distinguished honors won, should give 
appropriate expression to the feelings which oppress us all. 

“Death is always sad. Though its victim in tottering age has de- 
scended far down the sunset slope of life, when in the words of the 
Preacher, ‘the grasshopper has become a burden, and desire has failed,’ 
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even then the end comes at last amid shadows that are dark, and with 
tears that cannot be stayed; but coming at a time when one’s years 
entitle him to strong and vigorous manhood, when the sun is still high 
in the heavens, with many long, bright hours before the eventide sets in, 
with hopes not yet fulfilled, and with ambition but incompletely realized, 
then the dread messenger comes with double sadness. 

“In this instance death comes with a feeling of peculiar closeness to 
me. I had known Mr. McGill since we were in college many years ago, 
and when I came to Jersey City in 1870 he was here in the practice of his 
profession, and, our circumstances being in many respects similar, I saw 
much of him then and I have seen much of him since, and it will be said of 
him, as of another: 

‘None knew him but to love him, 
None named him but to praise.’ 


“His untiring industry in his chosen profession has illuminated 
many intricacies of the law; his modesty and uniform gentleness of de- 
meanor has set a high standard of judicial conduct; his stern integrity of 
character has been an impenetrable shield, guarding the fair fame of the 
great office he so worthily held from the envenomed shafts of calumny; 
his unchallenged purity of life and the calm courage of his last days will 
be a memory of ever-increasing delight—all these are the lasting heritage 
bequeathed by him to his profession and his state. 

“He loved the high, pure, sweet things of life: his home, his books, 
his duties, his familiar surroundings. I have heard him speak of his 
horses and his dogs, calling them by name, as affectionately as if they 
were human; and I have never seen his anger more thoroughly aroused 
than at some attempted cruelty to these dumb friends of his. 1 think I 
never knew one who, if he could have had the opportunity to review and 
correct his life, would have made fewer changes in it. Not that it was 
perfect, but that every act of it was done with high motives, with clear 
and intelligent understanding, with a just sense of the personal responsi- 
bility involved, and with full appreciation that, when once done, it was 
final and the record must stand as made, and that by that record he was 
willing that his life should be measured. He seems to have realized the 
full force of the lines of the old Persian poet: 


‘The moving finger writes, and, having writ, 
Moves on. Nor all your piety, nor wit 
Shall lure it back to cancel half a line; 

Nor all your tears wash out a word of it.’ 


“He was, unhappily, so constituted that he could not say ‘no’ to the 
thousand thoughtless and unnecessary impositions of members of the 
profession, who found it easier and more satisfactory to consult him than 
their books; and thus, with fatal patience, he listened and took upon him- 
self a burden too heavy to be longer carried; but he bore it in uncomplain- 
ing endurance until he finally sank down to rest and to weariless sleep. 


‘True gentleman and candid soul, 
Watchful alike of honor and of right. 


___ Judge Otto Crouse, in his eulogy delivered at the State Bar meeting, 
in part said: 
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“Chancellor McGill was of Scotch-Irish ancestry. In him were 
blended the best traits of these two nations. His sturdy qualities, his 
hatred of all shams, his firm persistence, his quiet dignity, his marvelous 
shrewdness—these were the characteristics that marked his ancestors 
when they were transplanted from Scotland as early as the days of King 
James the First. His keen perception, his humor, his tenderness—these 
were bred in the bone on Irish soil. Brave to endure, unyielding in his 
convictions, stern and relentless against all that savored of evil; com- 
passionate, sympathetic; as good and as gentle as the Doctor of Glen— 
the very highlands of the north seemed to be his prototype; rugged and 
inured to the wintry blast, but softened by the beauty of the Scotch 
heather and the gentle tranquility of the smooth-bosomed lakes lying in 
the laps of the Scottish hills. 

“Mr. McGill was formed in a heroic mould. He was brave without 
being bold, fearless but not rash. This characteristic was a physical one. 
He was a superb horseman, and with adroit skill, a fearless mastery, an 
iron muscle,and unbending will, he found his chief recreation and physical 
pleasure in the early morning with his faithful animal. No summer sun 
was too hot, no icy blast too cold to deter him from this diversion; often 
taken, indeed, more out of that unspeakable regard for the dumb animal 
than for his own comfort and pleasure. 

“In private and in public Mr. McGill was the same mature, well 
rounded man; the same man of action and man of thought; the same im- 
placable enemy of everything that savored of the vulgar; there was the 
same simplicity, the same sincerity, the same purity, fidelity to duty and 
unaffected dignity—all joined together, bit by bit, to make of life a fine 
mosaic, a beautiful picture. The conduct of his life was a continual 
inspiration and incentive to higher and nobler deeds.” 

What apparent trivial things turn the currents of our lives! The 
young student, McGill, in his fisherman’s garb before Mr. Cruser on the 
banks of the Millstone; the Common Pleas Judge McGill, with his hair 
tinged with gray before Attorney General Stockton in the State House 
at Trenton, were the two most eventful days in Mr. McGill’s life in deter- 
mining his course and setting his final destiny. 

Three hundred years ago the poet had this character in view when he 
penned these lines: 


“His life was gentle; and the elements 
{ So mixed in him that nature might stand up 
And say to all the world, This was a man!” 
JACOB WEART. 
Jersey City, May 15, 1900. 





An assessment on a street railway of the expense of paving the space 
occupied by the roadbed and tracks and for a distance of two feet from 
each side is upheld in Shreveport v. Prescott (La.), 46 L. R. A. 193. 


A subscription toward the indebtedness of a church is held, in First 
Methodist Episcopal Church v. Donnell (Iowa), 46 L. R. A. 858, to he 
within the statutory exception in a Sunday law respecting work of neces- 
sity or charity. 
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THE PROPOSED JUDICIARY AMENDMENTS. 





The committee appointed by the State Bar Association to draft a 
plan for amendments to the judiciary articles of the state constitution will 
doubtless report to the meeting of the association in June. Without 
attempting to forecast its recommendations, we may consider the nature 
of the problem which the committee must attempt to solve, and some of 
the possible solutions. 

It will hardly be questioned that the members of the Bar are sub- 
stantially agreed upon the need of an appellate court in place of the 
present Court of Errors and Appeals which shall fulfill these four con- 
ditions: (1) be composed of judges who will make a court of high average 
ability and character; (2) which shall sit continuously, or as nearly so as 
may be necessary for the prompt dispatch, upon ample consideration, of 
all cases brought to it; (3) in which the judges shall not review each others 
decisions, i. e., in which the members, while judges of that court, shall 
not sit in any court below; (4) that the foregoing conditions be satisfied 
with the least possible loss, immediate or remote, in the dignity and im- 
portance of the present Supreme court and Court of Chancery, and with 
the least possible ioss in the degree of ability and character which are 
now attracted to seats in those courts. 

So far there will be but little dissent. But opinions differ widely 
upon the question whether the reform should be carried further. Upon 
that question arises the unending contest between those who believe 
that things are best as they are and those who believe that they can be 
bettered. In law, as well as in politics, there is a party of conservation 
and a party of progress. Among our lawyers, the conservatives would 
stop with the reform above indicated, the reformers would go farther. 
According to one’s attitude toward this general question, probably, will 
be his preference for one of the three following plans, for we may be 
entirely sure that the choice, in its main features, will be from one of 
these. 

I. Abolish the present Court of Errors and Appeals. Vest its juris- 
diction in a Court of Appeals, of that name, composed of a small number 
of judges who shall sit in no other court. The present Supreme court, 
Court of Chancery and all other courts to remain substantially as now. 

The chief advantage of this scheme to those who are satisfied with 
our present system of judicature is that it would make the least possible 
change in that system. It would make a symmetrical climax to the 
present ascending series of inferior and superior courts. It has the ex- 
ample of the State of New York. It would attract, strong judges and 
would fulfill at least three of the four conditions which we are agreed 
upon as necessary. 

But there are also disadvantages. The system is anomalous. In 
England the judges of the Court of Appeal compose a division of “The 
Supreme Court of Judicature,” of which the courts of Queen’s Bench, 
of Chancery, and of Probate and Divorce form the other divisions.! 
There is, to be sure, a last appeal to the House of Lords, 

1 To be exact, ‘‘The Supreme Court of Judicature,” consists of ‘‘two permanent divisions,”’ viz., 
the ‘Court of Appeal,” and the “‘High Court of Justice.” The latter is again divided into the ‘“‘Queen’s 


Bench Division,’”’ the ‘‘ Chancery Division,” and the ‘‘ Probate and Divorce Division.” 
Judicature Act (1873), Sec. 3, and supplements, 
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but that House is a legislative institution whose judicial powers are 
incidental, and are preserved by force of ancient tradition. The number 
of appeals heard in it is comparatively small; few cases go beyond the 
Court of Appeal.2, New York and New Jersey are the only states in the 
Union having an Appellate court above a “Supreme court;”’ and New 
York is the only state in which there are judges superior in judicial rank 
to the judges of the “Supreme Court.”* Under this plan the judges of 
the Supreme court will be no longer judges of a _ supreme, 
but of an inferior court. That circumstance will surely lessen 
the dignity and importance of seats upon that bench and will as 
surely, in time, lessen the average ability and character with which those 
seats are filled. Experience has shown that to have been the consequence 
in New York. ‘The scheme lacks the fourth of the essential conditions. 
Moreover, it would increase the expense by increasing the number of 
highly paid judges. It has all the disadvantages, and lacks all the dis- 
tinctive advantages, of the next plan. For those who advocate a larger 
measure of reform there is also the objection that the scheme continues 
the existing barrier between the administration of law and equity, with 
the resulting confusion in the public mind, and the resulting expense and 
delay in practice. 

[I. Abolish the present Court of Appeals. Make the Supreme court 
the court of last resort. Deprive it of all original jurisdiction and give to 
it the appellate jurisdiction now vested in the former court. Keep the 
Court of Chancery. Keep the county courts as now, or consolidate them 
into one court like the Superior court of Massachusetts, of Connecticut 
and of some other states, and like the Supreme court of New York. 
The judges of this Superior court would try cases in the several counties, 
and, if thought best, they could be required to sit, together or in divisions 
of two or more, in different parts of the state for hearings on motions for 
new trials, on exceptions, on writs of certiorari, quo warranto and other 
prerogative writs. The power to issue these writs would be vested in 
this court; or, if it were not organized, in the circuit courts, with an appeal 
to the Supreme court. 

The advantages of this scheme are that it is in accord with the 
general pian of judicial institutions, federal and state, throughout the 
country. It would preserve the traditions surrounding the Supreme 
court and the office of a justice of that court. The chief justice and his 
associates would continue to be the highest judicial officers in the state, 
and the lustre of that ancient title would not be diminished but enhanced. 
It would enlarge the powers and responsibility and raise the dignity of the 


2 The volume of Appeal Cases for the year 1899 contains but seventeen a a ls determined 
in the House of Lords. There were one hundred and fourteen cases decided in the New Jersey Court 
of Error and Appeals in the three terms of 1898. Appeals to the House of Lords, though decided in 
wee name of the whole House, are, in fact, heard and determined by a few of its members who are 

awyers. 

3 In the Federal judicial system, and in that of every state in the Union having a ‘‘ Supreme 
Court,’”’ except New York and New Jersey, that court is the court of last resort. In every state having 
a court of that name, except New York, the judges of the ‘‘ Supreme Court’ are, therefore, judges of 
the court of last resort, and every state, except Maryland and Kentucky, has a Court called the ‘‘ Su- 
preme Court.” In Virginia its title is the ‘Supreme Court of Appeals.”’ The following states have 
— courte, whose titles show their jurisdiction, but they are each inferior to the Supreme Court 
of the state in which they are respectively established : Indiana (‘The Appellate Court ’’), Colorado 
(“The Court of Appeals”), Tennessee (** The Court of Chancery Appeals’’) Kansas (‘‘ Courts of Ap- 
peal ’’), Texas (‘‘ Courts of Civil and Criminal Appeals ’’). 

Maryland and Kentucky have each acourt of appeals by that name which reviews the decisions of 
the local courts. Neither state has a court called the “Supreme Court.’’ 
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circuit courts, whether they be kept separate or consolidated; and would, 
therefore, tend to raise the average ability and character of the circuit 
judges. It would probably not increase expense. For the number of 
judges of the Supreme court could be lessened to five, and, while the 
salaries paid county judges in some counties would need to be increased 
to attract men of more ability and to compensate them for larger demands 
upon their time, the number of these judges could certainly be diminished. 
The circuit judges in each county could hold all the county courts, except, 
possibly, in Essex and Hudson. One judge could easily dispatch all the 
county judicial business of two or three counties in some parts of the 
state, and as rapidly as it is now done. The plan need not make any 
greater change than the first scheme in the main features of the present 
judicial system, and it would be quite as symmetrical. 

But there are also disadvantages. The scheme would make the 
Court of Chancery subordinate to the Supreme court. But, of the judges 
of the Equity court, it would affect the rank of only one, the chancellor. 
The vice chancellors are now inferior in judicial rank to the judges of the 
Supreme court; that is to say, the decisions of the vice chancellors are 
reviewed by those judges, while the converse of the proposition is not 
true. The first plan would have the same effect on the judicial rank of 
the chancellor. It is, perhaps, better to lower the judicial rank of one 
judge of the Court of Chancery than that of all the judges of the Supreme 
court and of the chancellor also, 

It is true that the essential difference of form between this plan and 
the first is a difference in name. In the one case, the court of last resort 
will be named “The Court of Appeals; in the other, “The Supreme 
Court.” In the former case the “Supreme Court” will be an inferior 
court, having the powers which, in the second plan, would be given to 
the circuit courts or to the tribunal into which they might be consolidated. 
But names preserve traditions and associations, and of the influence of 
these upon the character and conduct of judges and upon public respect 
and affection for the courts I shall presently say more. 

III. Consolidate the present Supreme court, Court of Chancery and 
Court of Appeals into one “Supreme Court” of three divisions, namely, 
the Law Division, the Chancery Division and the Appellate Division, giv- 
ing to these divisions respectively the jurisdictions now vested in those 
courts. If desired, the titles of Chief Justice and Chancellor could be 
retained for the presiding officers of the Law and Chancery Divisions 
respectively. And, if desired, they could be made members, acting or 
honorary, of the Appellate Division. They are so in England. 

This is the scheme that was agreed to by the legislature in 1896 
and by the Senate in 1897, but which failed in the House in the latter 
year. It has strong advantages. As the judges of all the divisions 
would be judges of the same “Supreme Court,” and would sit together for 
the purpose of making rules and for some other administrative business, 
there would be less tendency in the public and professional mind to exalt 
the appellate judges over those having original jurisdiction than in either 
of the other two plans. It would, equally as well as those, fulfill the first 
three of the essential conditions, and come nearer than either of them to 
fulfilling the fourth. For we should not forget the potent influence upon 
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men of the traditions and associations surrounding the names and forms 
of ancient institutions. Who would listen to a proposal to make the 
Supreme court of the United States an inferior court, or to abolish the 
title of Chief Justice of that tribunal? What stimulating and steadying 
force there is in those traditions to the research, the faithfulness, the 
dignity, of the man who mounts to a seat upon that bench! The same 
forces, in less degree, surround the bench of our State Supreme court, 
because its judges have supreme judicial rank* within the state, 
and because of the historic dignity of the tribunal. Those forces 
will not be lost upon the character of any of its members if some of them 
are assigned exclusively to appellate work, and the others exclusively 
to work of original jurisdiction; but that stimulating influence will, in 
time, undoubtedly be lost if the judges, as members of an inferior court, 
take a lower place in judicial rank. And the dignity of the court and 
its hold upon the imagination of the people must decline with the rank 
of the judges. 

This third plan would aiso lessen the tendency to friction between 
the judges of law and equity jurisdictions. As judges could be assigned, 
from time to time, from the law to the equity, and from the equity to the 
law divisions, it would adjust itself better to the pressure of work as the 
latter became greater in the one or the other division. The system has 
unity, is siinple and is easily understood by the people. It would not be 
more expensive than the first plan, for the number of judges in the three 
divisions need not exceed the number in the Supreme court, the Court 
of Chancery and a new Court of Appeals. It has the advantage of expe- 
rience; the system has been in effect in England twenty-five years, works 
satisfactorily there, and has since been adopted in Ireland, in Canada 
(Ontario) and in other colonies. It admits of a better co-ordination of 
jurisdiction, and makes a better basis for simplifying the procedure, if in 
the future that should be desired. 

The only objection that I can think of is that the system would be 
novel in the United States. 

Whatever plan is adopted, provision should be made in it for making 
it impossible to turn a suitor out of court without considering the merits 
of his case and to fine him in costs, because he makes the mistake of suing 
an-equitable claim at law, or a legal claim in equity. When a suitor has 
reached the Court of Appeals with a good case on the merits and a 
favorable decision below, he may now be dismissed the court on this 
ground, with nothing to show for his efforts to obtain justice but a loss 
of some years in time and some hundreds or thousands of dollars in ex- 
pense.® There is absolutely not a word to be said in favor of this fea- 
ture of our practice. It is a medieval barbarism, retained with- 
out a shadow of reason. It has been abolished in England, whence 


4 The justices of the Supreme Court being also judges of the Court of Errors and Appeals, I place 
them in the same judicial rank with the Chancellor who presides over the latter court. 


5 In an article which appeared in the Law Journal, for August, 1896 (Vol. XIX, page 230), I showed 
that in the fifty-six cases reported in the then last published part of Dickinson’s Reports, there were 
seven, or twelve and one-half per cent., in which the question of an “ adequate remedy at law,’’ was 
discussed and decided. In four of the seven cases the suit was dismissed on that ground, In one of 
the four the decision was in the Court of Appeals (Judge Magie dissenting) reversing the decree below. 
where Vice Chancellor Lew’ f had held that the legal remedy was not adequate. During a period of less 
than three years the Court of Appeals dismissed the vill of complaint in six cases on the same ground. 
— four of these the decisions below had held that the legal remedy was not adequate, Id., p. 
230, note. 
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we inherited it, and in nearly or quite all the other states of this Union. 
If we were not accustomed to it, such gratuitous injustice in another 
state would amaze us. The simplest and most effective way to cure the 
evil is to confer on law and equity courts the jurisdiction of each other, 
allowing them also to transfer causes from the one to the other at discre- 
tion. The power to transfer would be used always and only tosenda cause 
to the appropriate court. This is the practice in England and Canada 
(Ontario), and that or an equivalent power obtains in nearly all our sister 
states. The practice causes neither confusion nor any usurpation of 
jurisdiction. To give only the power to transfer is not an adequate 
remedy; for a case may get to the Court of Appeals before the want of 
jurisdiction is discovered or decided. That court must then reverse judg- 
ment and send the case back to be transferred and to have the work done 
over a second time. 

Another evil of separate jurisdictions is that of requiring two suits 
to settle one controversy; of getting an injunction in one court to restrain 
the action of another. This would be cured by the same remedy that is 
proposed for the other and greater evil. 

CHARLES H. HARTSHORNE. 
Jersey City, N. J., May, 1900. 


JOHN McGRATH V. JAMES RILEY. 





(N. J. Supreme Court, Hudson Circuit, May 5, 1900.) 
Bail— Admissibility of evidence. 
On motion to discharge the defendant on common bail. 


Mr. Clarence Linn for the motion. 
Mr Allan Benny, attorney for plaintiff, not appearing. 


[Memorandum of decision announced this day]. 


LIPPINCOTT, J.: Due notice of this motion appears by the 
acknowledgment of the attorney for the plaintiff. 

The order to hold to bail, made in this case, must be set aside and 
the defendant admitted to common bail. 

The affidavit used before the commissioner states that the defendant 
“assured the deponent (plaintiff) that the premises were free and clear of 
all encumbrances,” and in connection with this statement the affidavit 
further avers “that the said sums of money above set forth were paid by 
him to the said James Riley upon the assurance that said property was 
free and clear from all encumbrances.” J 

This might perhaps be a proper averment in a formal pleading, but 
an affidavit to hold to bail must state such facts circumstantially as would 
be admissible in evidence on the trial of a cause. If the agreement or 
assurance was verbal, then what was said between the parties, as near as 
may be, must be stated. 

The allegation in the affidavit is that an assurance was given, but 
that is only a conclusion. It might appear if the circumstances, that is, 
the conversations, were given; that is, what was said from which the 
deponent infers or concludes an assurance, that they would not constitute 
any such assurance. The term assurance as used in this affidavit is noth- 
ing more nor less than a conclusion, and it would not be admissible for 















180 THE NEW JERSEY LAW JOURNAL. 








the defendant to testify in a cause in this manner. He would be required 
to state the facts and circumstances out of which this assurance grew, or 
from which it could be concluded such assurance was given. 

The further averment in-the affidavit that “the said James Riley frau- 
dulently contracted said debt,” is obviously a mere conclusion of the 
affant. The agreement is not set forth upon which the action is based. 
The occurrences between the deponent and the defendant should be set 
forth in the affidavit, for it might then turn out that there existed no con- 
tract or agreement for the purchase of the land at all. The affidavit does 
not comply with the rule laid down in Truax v. The Pennsylvania Rail- 
road Company, 27 Vroom 278. 

The statements made in the affidavit would not be competent proof 
in open court upon the trial of the question whether the debt was frau- 
dulently contracted. 

The order to hold to bail may be set aside, and the defendant may be 
discharged upon the entry of common bail. 





JOHN GARRETSON V. MICHAEL F. DALY AND WILLIAM J. DALY. 


(Middlesex Circuit Court). 
Title to land— Construction of Deed. 


In ejectment. On motion for judgment. 

The land claimed in this suit is thus described in the plaintiff’s dec- 
laration, viz.: “All that strip of land and premises, situate in the City of 
New Brunswick, County of Middlesex and State of New Jersey, lying on 
the northwesterly side of and adjoining a line beginning on the south: 
westerly side of Easton avenue at a point distant two hundred and eighty- 
six feet northwesterly along said avenue from the southeast corner of the 
foundation of the brick building formerly of John Bradley, at the inter- 
section of Prosper street and Easton avenue, and running thence at right 
angles from Easton avenue southwesterly one hundred feet; the said 
strip thereby demanded extending in width about one foot from said line 
and so as to include all the land occupied by the fence recently there 
erected by said defendants and all the land between said fence and said 
line.” 

The parties own adjoining tracts of land on Easton avenue, derived 
mediately or immediately from a common grantor who owned a tract on 
said avenue extending from the land of a Mrs. Adrian towards, but not 
reaching to, Prosper street. The plaintiff’s title antedated that of the 
defendant’s. The contest in the cause was over the boundary line be- 
tween the lands of the respective parties. The only dispute, of fact, was 
to the location of Prosper street as referred to in the descriptions of two 
parcels of land conveyed by the deeds under which the plaintiff holds his 
title, viz.: First parcel, “Beginning on the southwesterly side of Easton 
avenue, at the distance of three hundred feet, northwesterly along said 
avenue from Prosper street, and from said beginning, running north- 
westerly along said avenue twenty-five feet, more or less, to land now or 
late of Mrs. Mary R. Adrian, thence (2) southwest and at right angles 
with Easton avenue one hundred feet, thence (3) southeasterly and 
parallel with Easton avenue twenty-five feet, thence (4) northwesterly and 
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parallel with the second course one hundred feet, more or less, to Easton 
avenue aforesaid and place of beginning.” 

Second parcel, “Beginning on the southwesterly side of Easton 
avenue to a point distant two hundred and eighty-six feet northwest along 
said avenue from Prosper street and from said beginning running north- 
westerly along said avenue fourteen feet, more or less, to other land of the 
said party of the second part, thence (2) southwesterly and at right angles 
with Easton avenue and binding on said other land one hundred feet, 
thence (3) southeasterly and parallel with Easton avenue fourteen feet; 
thence (4) northeasterly and parallel with second course one hundred feet, 
more or less, to Easton avenue aforesaid and place of beginning.” 

This dispute of fact was submitted to the jury for a special finding 
subject to judgment being ordered thereon according as said descriptions 
should be construed by the court. 

The jury found that the location of Prosper street, as referred to in 
said description, corresponded with the foundation of the brick building 
mentioned in the plaintiff’s declaration. The distance along Easton 
avenue from the corner of such foundation to the line of the Adrian prop- 
erty is about three hundred and twenty-six feet. 


Alan H. Strong for the plaintiff. 
Willard P. Voorhees for the defendants. 


COLLINS, J.: It is plain that the calls of the descriptions of the 
land owned by the plaintiff, as such land has been conveyed, cannot all 
be given effect on the assumption of the correctness of the jury’s finding. 
It is conceded that where all the calls but one of a deed can be applied 
that one must be regarded as false and must be corrected by judicial con- 
struction. The contention for defendants is that the distance from Pros- 
per street must give way because errors in measurement are liable to 
occur. This solution is not permissible. The grantor of the two parcels 
now vested in the plaintiff at the time he conveyed them respectively 
owned a tract extending still further towards Prosper street. His fixing 
a beginning point by exact measurement from that street and then run- 
ning an uncertain distance to his neighbor’s land cannot consistently with 
the doctrine of construing deeds most strongly against the grantor be in 
any way changed. He did not refer to a physical monument existing on 
Easton avenue and attempt to locate that by a measurement from Prosper 
street. Had he done that, then, on the familiar principle that courses 
and distances yield to fixed monuments, the distance stated would be 
disregarded. An illustrative decision is Jackson v. Perrine, 6 Vr. 147. 
But in the case in hand there was no monument except Prosper street, 
and there is no recourse but to measure strictly the distance from that 
monument to the beginning point. The discrepancy common to the de- 
scriptions of the parcels forming the plaintiff’s tract of land can only be 
removed in one of two ways. Either the third course must be read like 
the first course, “more or less,” or the fourth course must be run straight 
to the beginning point disregarding the plain call that it shall run parallel 
with the second course. The rule of construction cited deprives the 
grantor of the alternative last stated, and moreover the only natural con- 
clusion from a perusal of either description is that it was thereby intended 
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to convey a parallelogram laid at right angles to Easton avenue. Con- 
sequently I am driven to read the third course as “twenty-five feet, more 
or less” and thus carry it to a point directly opposite the beginning point. 
Judgment must therefore be entered in favor of the plaintiff. 

This ruling will be made subject to an exception by defendant. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Mortgages—Priority of lien—Vendor’s lien —1. A mortgage taken 
by a guardian on the whole property owned by his ward and her brother 
jointly, for a part of his ward’s interest in the proceeds of a partition sale 
of the premises instituted by him, is a waiver of his vendor’s lien. 2. Cer- 
tain property was owned jointly by brother and sister, she being a minor. 
On the application of her guardian the property was partitioned, and pur- 
chased at the sale by her brother; the guardian taking a mortgage on the 
whole property for a part of his ward’s moiety in the proceeds of the 
sale, and, as guardian of another minor, taking a mortgage on the prem- 
ises to secure a loan to the purchaser. Both mortgages were given and 
recorded the same day. Held, the mortgages were concurrent liens. 
Mason vy. Daily. (Mr. Aaron V. Dawes for complainant. Mr. A. C. 
Hartsborne for defendant, Peter F. Rue). Opinion by REED, V. C., 
December 19, 1899. 


Beneficial associations—Stepchildren—Assessments—Payment by 
beneficiary—Lien.—1. While a beneficial association, organized under an 
act authorizing it to pay benefits to certain relatives of deceased mem- 
bers, may contract the classes of persons authorized to receive benefits 
within narrower limits than those prescribed by the statute, it cannot ex- 
tend them. 2. Beneficiaries named in a benefit certificate of a beneficial 
association have no vested right in the fund until after the decease of the 
member, since the latter has the right to change the beneficiaries at any 
time before his death. 3. Act Mass. May 9, 1877, as amended by Act 
1882, authorizes the organization of beneficial associations for the pur- 
pose of assisting the “widows, orphans and other dependents or other 
relatives of deceased members, or any person dependent on deceased 
members.” Held, that stepchildren of a member of an association organ- 
ized under such acts were not included within any of the classes of persons 
authorized to take under such statute, and hence were not entitled to re- 
cover under a certificate designating them as beneficiaries. 4. Where 
stepchildren, named as beneficiaries in a benefit certificate, who could not 
take because they were not within the persons designated by the statute 
under which the association was organized, paid assessments on such 
certificate in order to keep it alive, they are entitled to an equitable lien 
on the fund derived therefrom for the repayment of such assessments. 
Tepper v. Supreme Council of Royal Arcanum. (Mr. J. Emil Walscheid 
for complainant. Mr. Rudolph F. Rabe for stepchildren. Mr. W. Holt 
Apgar for Royal Arcanum). Opinion by PITNEY, V. C., December 
21, 1899. 
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NEW JERSEY COURT OF CHANCERY. 


Wills—Construction—Vested legacy.—A testator left $2,000 of the 
residue of his estate in trust, to be invested and the income paid to two 
grandchildren until they became of age, when they were to be paid the 
principal, and if one died before majority the other was to receive the 
whole; if both died before majority, it was to be paid to their father. 
Held, that the legacy to the grandchildren vested on the testator’s death, 
subject to be divested in favor of their father in case they both died before 
majority, and that where both died before majority, but subsequent to 
the death of their father, the legacy vested in the survivor, and passed to 
his mother, as his next of kin. Dusenberry v. Johnson et ux. (Mr. 
Charles G. Titsworth for complainant. Mr. A. Riker for defendant, Mrs. 
Johnson. Mr. F. J. Swayze for defendant, James Johnson). Opinion by 
PITNEY, V. C., December 30, 1899. 


Judicial sales—Receiver’s sale—Specific performance.—1. A sale of 
real estate made by a receiver is a judicial sale, in which the doctrine 
caveat emptor applies, though such sale was not ordered by the court. 
2. Defendant, an attorney at law, purchased certain real estate at a 
receiver's sale, paid a portion of the price and signed a memorandum 
acknowledging the purchase, and agreeing to comply with the conditions 
of the sale. Held, that, since there was no proof that the property was 
not worth the sum bid, the purchaser would be compelled to accept a con- 
veyance, though he was ignorant of a restriction in the title, shown by 
the records, prohibiting the sale of liquors on the premises, and though 
the receiver, after such sale, verbally warranted the title to be free from 
all incumbrances. Campbell v. Parker. (Mr. Sherrerd Depue for peti- 
tioner. Mr. Chauncey G. Parker for respondent). Opinion by PIT- 
NEY, V. C., January 5, 1900. 


Easements—Light and air—Abandonment.—Where plaintiff had ac- 
quired an easement over defendant’s land for the ingress of light and air 
to a window of his building, he does not surrender such right by tearing 
down the old building for the purpose of erecting a new one, where it 
clearly appears from the plans for the new building that a window will 
be in substantially the same place as was the window of the old building. 
City National Bank of Salem v. Van Meter. (Mr. William H. Hilliard 
for complainant. Mr. Norman Grey for defendants). Opinion by 
REED, V. C., October 31, 1899. 


Street railroads—Crossing—Corporate acts.—1. On an application 
to define the mode of crossing a steam railroad by a trolley road, a map, 
filed by the petitioner, showing that the route of the trolley road crosses 
the railroad at the point where the mode of crossing is to be defined, is 
sufficient, though it does not exhibit any indication of a crossing. 2. It 
will be assumed, in the absence of proof, that an instrument bearing the 
seal of a corporation, and the signature of its secretary and solicitor, was 
signed and sealed by proper authority. 3. The adoption of a resolution 
by the board of directors of a corporation, reciting that an act of its secre- 
tary and solicitor was done with their acquiescence, and that they ratified 
it, is equivalent to an original authorization. 4. Under P. L. 1852, p. 
268, requiring a railroad company to construct bridges or passages over 
or under its railroad where any “roads shall cross the same and to alter and 
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grade the said roads so that carriages, horses and cattle, passing and re- 
passing shall not be impeded thereby,” the railroad has the right to cross 
a highway at grade. 5. On an application to define the mode of crossing 
a railroad by a trolley line, the question is whether, taking into account 
the danger of collision, and facility and economy with which it may be 
avoided by adopting a crossing other than at grade, the latter method 
should be required. In re West Jersey Traction Co. (Mr. E. A. Arm- 
strong and Mr. D. J. Pancoast for petitioner. Mr. Joseph H. Gaskill and 
Mr. Herbert A. Drake for the West Jersey & Seashore Railroad Co.) 
Opinion by REED, V. C., January 4, 1900. 

Equity—Limitations—Burden of proof——1. The six-years statute of 
limitations will not be enforced in a court of equity, as a bar to an account- 
ing, if the complainant asserts and successfully proves that moneys were 
collected under an express trust created by him and accepted by the 
defendant, and where the latter never claimed that he had any ownership 
in the moneys collected. 2. Where an express parol trust is alleged and 
denied, the burden of proving the creation and the terms of the trust is 
upon the party who sets it up and claims rights under it. 3. That burden 
is not carried where the proof offered to show the creation of the trust is 
that of the complainant alone, which is directly denied by the defendant, 
and the attending circumstances tend to disprove, rather than to support, 
the complainant’s claim. Carrard v. Niles. (Mr. Willard C. Parker for 
complainant. Mr. William B. Guild for defendant). Opinion by GREY, 
V. C., January 15, 1900. 


Insolvency—Rights of creditors—Accounting.—Where a committee 
was appointed at a regularly called creditors’ meeting to investigate an 
insolvent’s assets, and was authorized at a subsequent meeting to adjust 
claims against the insolvent’s estate, without preference except as to cer- 
tain secured claims, and to distribute certain of the property, etc., but it 
did not appear that all the creditors knew of such distribution, or that 
there had been a regularly called creditors’ meeting after that at which 
the committee was appointed, or that all the creditors were present at any 
meeting when such distribution was discussed and approved, and it fur- 
ther appeared that those present had agreed to a distribution under the 
impression that the assets would prove sufficient to pay all claims, credit- 
ors not sharing in such distribution were entitled, on a deficit, to an ac- 
counting of the value of the assets of the estate, in order that a dividend 
might be declared to all the creditors, though it did not appear that the 
committee had been guilty of any fraud. Dobbins v. Coles. (Mr. 
Samuel H. Robbins for complainants. Messrs. George H. Peirce and E. 
G. C. Bleakly for defendants). Opinion by REED, V. C., January 18, 
1900. 


Divorce—Desertion—] ustification—Evidence.—1. Neither unkind 
and inconsiderate treatment (not amounting to that degree of extreme 
cruelty which would sustain a decree for divorce a mensa et thoro), nor a 
single instance of physical violence, happening two years before the wife 
departed, with no proof of a continuity of like treatment, nor an order by 
the husband to the wife to leave his house, given in the course of a quar- 
rel, but not in any way renewed or enforced, the wife’s leaving two weeks 
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thereafter, in the husband’s absence, and without his knowledge, is suf- 
ficient cause to justify a wife in deserting her husband. 2. In order to 
constitute a desertion, the separation must be against the will of the com- 
plaining party. It does not lie with one who consents to or approves of 
the separation to complain of it as a desertion. 3. A desertion by a wife 
is not obstinate, where the letters sent her by the husband during the 
alleged two years of desertion exhibit neither desire nor willingness that 
she should return to him, and one of them proposes that she let him get a 
divorce quietly. Sarfaty v. Sarfaty. (Mr. Henry I. Budd, jr., for com- 
plainant. Messrs. Bacot & Record and Mr. Phillips for defendant), 
Opinion by GREY, V. C., January 24, 1900. 


Fraudulent conveyances—Husband and wife—Burden of proof.—1. 
A debtor, soon after demand made by plaintiff for payment, and threat- 
ened foreclosure of a chattel mortgage given to secure his claim, made a 
conveyance of real estate, for an expressed consideration of one dollar, 
to her son, who, on the same day, conveyed to his stepfather, for the same 
consideration, reciting in the deed that the conveyance to the son was 
made “in order to have this deed executed, and place the whole title to 
the lands herein described” in the stepfather. Held, sufficient to cast the 
burden on the debtor and her husband of showing that the deeds were 
given for a valuable consideration. 2. Where a conveyance of real estate 
by a debtor to her son, and one by the son, of the same property, to his 
stepfather, for the expressed consideration of $1, are attacked by a creditor 
as fraudulent, proof by the debtor that she was indebted to the son on a 
note for $700, immediate payment of which he demanded, and_ threatened 
suit, and that the conveyance was made to satisfy him, and that he im- 
mediately conveyed to her husband, who paid the money to her son, is 
not sufficient to show a valuable consideration for the deeds, especially 
where the attorney who prepared them, and must have known of the pay- 
ment of the money, was not called as a witness, nor any reason given for 
not calling him. Malcom Brewing Co. v. Wagner. (Mr. Frederick 
Frambach for complainant. Mr. A. A. Rich for defendants). Opinion 
by PITNEY, V. C., January 27, 1900. 


Legacies — Consideration — Lapse — Presumptions.— 1. A_ legacy 
given to discharge an obligation will not lapse by the legatee’s death prior 
to that of testator. 2. A legacy declared to be “for value received” will 
be presumed to have been given to discharge an obligation so as to pre- 
clude a lapse by the legatee’s dying before the testator, in the absence of 
evidence to the contrary. Ward v. Bush. (Messrs. Vail & Ward for com- 
plainant. Mr. E. S. Savage for defendants, Daly and Terrill, executors. 
Mr. Otto Crouse for defendants, Bush and others). Opinion by 
STEVENS, V. C., February 5, 1900. 


Deeds—Action to vacate—Demurrer.—A bill to set aside a deed, alleg- 
ing that it was not intended to pass title unless the purchase price was 
paid, and that such price was not paid, and, in the event that such relief 
could not be granted, seeking to enforce a vendor’s lien on the land, is not 
subject to demurrer for want of equity. Holmes v. Holmes. (Mr. Clark 
McK. Whittemore for complainants. Mr. Charles H. Angleman for de- 
murrant). Opinion by GREY, V. C., February 14, 1900, 
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NEW JERSEY SUPREME COURT. 


(Abstract of Recent Opinions). 

Municipal corporations—Contracts with railroad companies—Cer- 
tiorari—1. Act March 19, 1874 (P. L. 1874, p. 45), authorizing cities to 
make contracts with railroads “whose roads enter their corporate limits,” 
for the purpose of relocating the railroad tracks or changing the grades 
of streets, does not authorize such a contract with a railroad incorporated 
and constructed wholly within the limits of one city. 2. Since Act March 
19, 1874 (P. L. 1874, p. 45), authorizing cities to make certain contracts 
with railroads, is limited by its title to contracts with railroads which are 
not constructed wholly within one city, Act March 9, 1893 (P. L. 1893, p. 
157), amendatory thereof, and describing the act of 1874 by its title, is 
restricted to railroads not constructed wholly within one city, though its 
enacting clause permits of an application to any railroad “lying within 
acity.” 3. Certiorari will lie to review the proceedings of a public board 
in making a contract for the change of the grade and location of a high- 
way, by one who is not an abutting owner, but who owns a large tract 
of land, with riparian rights, and who has a lease from the state for two 
hundred acres of land under water in front of his property, for which he has 
paid $75,000 to the state in rentals, which property is reached directly by 
the highway proposed to be changed, with no other means of reaching it 
within three miles, and where the proposed changes in the highway would 
be a direct injury to the property, seriously affecting its use and market 
value. State (Morris & Cummings Dredging Co., Prosecutor) v. Mayor, 
Ete., of City of Jersey City. (Mr. Charles D. Thompson and Mr. Richard 
\. Lindabury for plaintiff. Messrs. Corbin & Corbin, Mr. John W. 
Queen and Mr. William D. Edwards for defendants). Argued before 
Depue, Van Syckel and Gummere, JJ. Opinion by DEPUE, J., Feb- 
ruary 16, 1900. 


Carriers—Injury to passengers—Question for jury.—1. In an action 
for personal injuries alleged to have been caused, while a passenger was 
attempting to board a car at an elevated railroad station, at which pas- 
sengers alight and are taken on, by the negligence of the conductor in 
suddenly starting the car, before an opportunity had been afforded the 
passenger to fairly get on or in the car, and where the evidence is in dis- 
pute or is conflicting, the case is one for the determination of the jury, 
both as to the negligence of the conductor and the contributory negli- 
gence of the plaintiff; and a motion to nonsuit will not be granted, nor a 
verdict directed for the defendant. 2. When the verdict of the jury as to 
the amount of damages awarded is not the result or product of feeling, 
bias, prejudice or misconduct of the jury, although excessive, the court 
may reduce the same, provided the plaintiff will accept such reduction 
in satisfaction of the verdict, and discharge the rule to show cause why 
the verdict should not be set aside; but, if the plaintiff refuses to so accept 
such reduced amount, in satisfaction of the verdict, the rule will be made 
absolute, and a new trial ordered. McKenna v. North Hudson County 
Railway Co. (Mr. J. Flavel McGee for plaintiff. Mr. William D. Ed- 
wards for defendant). Argued before Magie, C. J., and Van Syckel, Gar- 
rison and Lippincott, JJ. Opinion by LIPPINCOTT, J., February 19, 
1900. 
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NEW JERSEY SUPREME COURT. 


Criminal law—Joint indictment—Separate trials —1. It is within the 
discretion of the trial court to grant separate trials, where two are 
jointly indicted, and also to admit the evidence of a witness under twelve 
years of age. 2. The indictment contained five counts, and the trial 
judge directed the jury that they must disregard all the counts except two 
—one for entering without breaking, and the other for larceny. There 
was a verdict of guilty, and judgment for punishment less than might 
have been imposed for entering without breaking. The entire record 
being before the court, in virtue of Acts 1898, p. 915, sec. 136, the judg- 
ment cannot be reversed for any imperfection, omission, defect in or lack 
of form; and it does not appear chat there was any error on the trial 
which prejudiced the defendant in making his defense upon the merits, 
nor does it appear that the defendant suffered manifest wrong or injury 
in respect to any matter submitted under the act of 1898. 3. Quaere: 
Whether, under the act of 1898, the question passed upon in the Kohl 
Case, 36 Atl. 931, 37 Atl. 73, 59 N. J. Law 445, can now arise. State v. 
Baum. (Mr. Samuel F, Leber, Mr. Charles Hood and Mr. Frank Brad- 
ner for plaintiff in error. Mr. Louis Hood for the State). Argued before 
the Chief Justice and Depue, Van Syckel and Lippincott, JJ. Opinion 
by VAN SYCKEL, J., February 26, 1900. 


Executors and administrators—Limitations—Mortgages—Foreclos- 
ure.—1. Orphans’ Court Act 1898, sec. 71 (Laws 1898, p. 740), declares 
that suit must be brought on disputed claims against a decedent’s estate 
within three months after notice that the claim is disputed, and Act March 
12, 1880, declares that no decree shall be entered in mortgage foreclosure 
proceedings for any balance due complainant over and above the pro- 
ceeds of sale. Held, that a bill to foreclose a mortgage against decedent, 
filed within three months after notice that the mortgagee’s claim secured 
thereby was disputed by the executors, did not suspend the limitation 
provided by the orphans’ court act, and hence the mortgagee was not 
entitled to maintain suit against the estate for a deficiency arising on the 
sale of the mortgaged property after such limitation had expired, and after 
a decree barring creditors of the estate had been entered by the probate 
court. Ware v. Weatherby’s Executors. (Messrs. Hampton & Fithian 
for plaintiff. Mr. Samuel H. Rogers for defendants). Argued before 
Magie, C. J., and Depue, Van Syckel and Lippincott, JJ. PER 
CURIAM, February 26, 1900. 


Police commissioners—Misconduct of policeman—Mandamus.— 
Under the act of May 2, 1885 (2 Gen. St., p. 1,551), a board of police 
commissioners has power to investigate a complaint duly presented, which 
accuses a policeman of misconduct in the discharge of his official duties, 
even though the misconduct may involve an indictable offense; and, if 
the board refuses to entertain such a complaint on an erroneous opinion 
that it has no authority, a mandamus will be awarded. State (Skillman, 
Relator) v. Board of Police Commissioners of City of Trenton. (Mr. 
John M. Dickinson and Mr. E. R. Walker for relator. Mr. George W. 
Macpherson and Mr. J. H. Backes for respondent). Argued before Gum- 
mere, Ludlow and Dixon, JJ. Opinion by DIXON, J., February 26, 
1900. 
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Disorderly house—What constitutes—When an unlicensed vender 
sells liquor either to an adult or to a minor, his offense consists wholly in 
the unlawful sale; and for such sale the indictment must, under section 74 
of the act of 1898 (page 894), be for the sale of intoxicating liquor con- 
trary to law, and not for keeping a disorderly house. The indictment 
may be for keeping a disorderly house when the vender’s premises be- 
come a place of common resort, where persons are furnished with liquor 
and become intoxicated. State v. Raviorf. (Mr. Louis H. Miller for 
plaintiff in error. Mr. J. W. Acton for the State). Argued before the 
Chief Justice and Depue, Van Syckel and Lippincott, JJ. Opinion by 
VAN SYCKEL, J., February 26, 1899. 


Mortgage—Assumption—Pleading.—A declaration counting upon 
an express assumption of a mortgage by the grantee in a deed (the deed 
being made part of the declaration) will not be supported by a clause in 
the deed “that the land is conveyed subject to such mortgage,” the words 
of assumption being absent. Quaere: Whether, if the declaration 
counted upon a contract to pay the consideration in the deed, the action at 
law could be maintained. - Loudenslager v. Woodbury Heights Land Co. 
(Mr. Norman Grey for plaintiff. Mr. Howard M. Cooper and Mr. D. J. 
Pancoast for defendant). Argued before the Chief Justice and Depue, 
Van Syckel and Lippincott, JJ. Opinion by VAN SYCKEL, J., Feb- 
ruary 26, 1900. 


Constitutional law—Taxation of trust property.—The supplement to 
the general tax law, passed April 13, 1887 (3 Gen. St., p. 3,312), which 
provides for the taxation of real and personal property held in trust by 
the court of chancery, is unconstitutional, because it does not apply to 
like property held in trust by other courts of the state. State (Chancellor 
of the State, Prosecutor) v. City of Elizabeth. (Mr. Sherrerd Depue for 
prosecutor. Mr. James C. Connolly for defendant). Argued before 
Dixon, Gummere and Ludlow, JJ. Opinion by GUMMERE, J., Feb- 
ruary 26, 1900. 


Police officer—Dismissal—Hearing.—Under the true construction 
of the supplement to the police tenure of office acts, approved March 9, 
1898, charges preferred under those acts against a police officer may be 
tried and adjudicated by the police committee of the city council, and the 
council may dismiss the officer upon the report of the committee. State 
ex rel. Dodd v. Foster. (Mr. Norman Grey for plaintiff. Mr. Edwin G. 
C. Bleakley for defendant). Argued before Magie, C. J., and Depue, 
Van Syckel and Lippincott, JJ. Opinion by MAGIE, C. J., February 
26, 1900. 


Indictment for manslaughter—Conviction of assault—Under an in- 
dictment for manslaughter framed according to Cr. Prac. Act, sec. 45, 
charging that defendant “did feloniously kill and slay the deceased,” the 
defendant can be convicted for assault and battery. State v. Thomas. (Mr. 
Thomas S. Henry for plaintiff in error. Mr. Louis Hood for the State). 
Argued before the Chief Justice and Depue, Van Syckel and Lippincott, 
JJ. PER CURIAM, February 26, 1900. 
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License—Revocation.—A license to lay a private sewer in a public 
street is revocable at the option of the municipality. State (Ainley, 
Prosecutor) v. Hackensack Imp. Commission. (Messrs. Hart & Hart 
for prosecutor. Mr. L. A. Campbell for defendant). Argued before 
Dixon, Gummere and Ludlow, JJ. Opinion by GUMMERE, J., Feb- 
ruary 26, 1900. 


Street Railroads—Injury to pedestrian—Contributory negligence.— 
A boy nine and one-half years of age, playing in a public street, ran 
across the track of a trolley road, and was struck and injured by a passing 
car. He testified that he neither saw nor heard the car. There was no 
obstacle to his seeing the car if he had looked before going on the track. 
Held, that a verdict in his favor cannot be supported. Brady v. Con- 
solidated Traction Co. (Messrs. Queen & Tennant for plaintiff. 
Messrs. Vredenburgh & Garretson for defendant). Argued. before 
Magie, C. J., and Depue, Van Syckel and Lippincott, JJ. Opinion by 
MAGIE, C, J., February 26, 1900. 


Street railroads—Collision with vehicle—Contributory negligence.— 
1. It is not error in a trial judge to charge the jury that, if the motorman 
operating on the public streets an electric street-railway car, on which a 
bell cr gong is maintained to be rung or sounded as a signal of danger, 
fails to give timely signals of danger in approaching a street crossing 
which he intends to cross, such failure is evidence of negligence on the 
part of the motorman. 2. The principle of law is now well established, 
and must be applied, that it is not negligence per se, or negligence in 
law, for a person driving a vehicle, in approaching a street crossing over 
which he intends to cross, to fail to look for an approaching street car, 
in order to avoid danger from it. The question whether he was negli- 
gent or not must be submitted to the jury, for them to determine as a 
question of fact. Dennis v. North Jersey Street Railway Co. (Mr. 
Joseph Coult for plaintiff in error. Mr. Robert H. McCarter for defend- 
ant in error). Argued before Magie, C. J., and Depue, Van Syckel and 
Lippincott, JJ. Opinion by LIPPINCOTT, J., February 26, 1900. 


Constitutional law—Special act.—The supplement approved March 
26, 1896, to the district court act of March 9, 1877, is rendered special by 
the clause which limits its operation to the cities that adopt its provisions 
within one year after its passage, and it is therefore unconstitutional. 
State (Ross, Prosecutor) v. City of Passaic. (Mr. Joseph H. Lefferts for 
prosecutor). Argued before Gummere, Ludlow and Dixon, JJ. Opinion 
by DIXON, J., February 26, 1900. 


Removal of policeman.—An order, made by a board of police com- 
missioners, removing a patrolman from his position, upon charges, and 
after notice and a hearing, as provided by the “act respecting police de- 
partments in cities,” etc. (P. L. 1885, p. 163), will not be set aside, if the 
proceedings were had in conformity to the statute, and the testimony 
adduced at the hearing afforded a rational basis for the judgment against 
him. State (Reilly, Prosecutor) v. Mayor, Etc., of Jersey City. (Mr. 
Thomas F. Noonan, Jr., for prosecutor. Mr. John W. Queen for defend- 
ants). Argued before Dixon, Gummere and Ludlow, JJ. Opinion by 
GUMMERE, J., February 26, 1900. 
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MISCELLANY. 


STATE NOTES. 


Mr. William Sickles Banta died 
in Hackensack, May 6, aged sev- 
enty-six years. He _ graduated 
from Rutgers College in 1844, and 
was at one time county superin- 
tendent of schools. He was for ten 
years prosecutor of Bergen county. 
In 1872 he was appointed Judge of 
the Common Pleas and served for 
several years. 

Mr. Philip H. Hann, of Wash- 
ington, N. J., died at his home on 
May 7 after a decline of some 
months. In 1854 he was elected 
Surrogate of Warren county, and 
in 1864 he was appointed Judge of 
the Court of Common Pleas, hold- 
ing the position for ten years. The 
same year he was made cashier of 
the Washington bank and has been 
connected with that institution ever 
since. In 1878 he was appointed 
County Collector of Warren coun- 
ty, which place he held for several 
years. 

The dissolution of the firm of 
Hayes & Lambert, of Newark, was 
announced on May 1. Mr. Hayes 
will continue practice in the Pru- 
dential Building offices, and Mr. 
Lambert and Mr. Charles H. Stew- 
art have formed a co-partnership, 
under the firm name of Lambert & 
Stewart, with offices at 160 Market 
street, Newark. 

ERRATUM. 


In the May Law Journal the 
first foot note on page 136, in the 
article “The Boss and the Bench,” 
should read as follows: 

1 The report of the Committee 
on Judicial Nominations of the Bar 
Association of New York City re- 
specting the nominations of Judge 
Daly and Mr. Leventritt recom- 
mended this resolution, and it was 
adopted by the association. 





See the “New York Times,” 
October 16th, 1898, where the re- 
port is printed in full. 


A SOLOMON AND HYPNOTISM. 


A story is told of a judge who 
lately had the hypnotic plea raised 
before him Ly a burglar. The pris- 
oner claimed that he did not know 
that he was “burgling;” that he did 
it automatically and unconsciously, 
under the direction of a hypnotist. 
The judge said he would give him 
the full benefit of the law, and also 
of his hypnotic misfortune. He 
therefore sentenced the man to five 
years’ penal servitude, but told him 
he could, if he chose, send for: the 
hypnotist and have himself made 
unconscious for the entire term of 
his imprisonment. “The same 
power,” said the judge, “which en- 
abled you to commit burglary and 
not know it ought also to enable 
you to suffer imprisonment with 
hard labor and not be aware of it. 
At any rate, this is the best I can 
do for you.” 


CHANCELLOR MAGIE PRESIDES. 


The new Chancellor presided for 
the first time at the May term of the 
Court of Chancery. The five vice 
chancellors accompanied him into 
the court room, and as they entered 
all the lawyers arose and remained 
standing until the judges were seat- 
ed. The new Chancellor bowed in 
recognition. Isaac S. Taylor, 
counsellor, of Jersey City, pre- 
sented the resolution on the death 
of Chancellor A. T. McGill which 
the State Bar Association adopted 
in Jersey City. Chancellor Reed, 
on behalf of the court, presented a 
long minute to the memory of the 
late Chancellor, and, together with 


















